N THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF MARYLAND

BADEBANA ATCHOLE

V. : Civil Action No. DKC 2003-3464
SI LVER SPRI NG | MPORTS, | NC.,
et al.

MEMORANDUM OPI NI ON

Presently pending and ready for resolution is the joint
motion for partial summary judgnent (Paper 43) by Defendants
Silver Spring Inmports, Inc. d/b/a/ Darcars Mtsubishi (SSI) and
M t subi shi Motors Credit of Anerica, Inc. (MMCA) as to counts |,
1, and V of Plaintiff’s conplaint. The issues have been fully
briefed and the court now rules, no hearing being deened
necessary. Local Rule 105.6. For the following reasons,
Def endants’ notion will be granted as to counts |I and 11, and
denied as to count V.
| . Background

The material undisputed facts are as follows. On or about
March 27, 2003, Plaintiff, M. Badebana Atchole, visited
Def endant SSI’'s M tsubi shi deal ership seeking to purchase a new
vehicl e. Shortly after arriving, he asked to speak with a
French-speaki ng sal es representati ve. Despite being infornmed

that the dealership had no such person on staff, Plaintiff



decided to proceed with his vehicle purchase. Al t hough he
initially expressed interest in a sport utility vehicle, the
M t subi shi Montero, Plaintiff ultimately purchased the nore
econonm cal Di amant e sedan.

Plaintiff all eges that as he drove hone fromthe deal ershi p,
the vehicle began to pull strongly to the right. Plaintiff’s
wi fe and children also allegedly felt the di sturbance. Thinking
t hat the novenent could be due to a flat tire, Plaintiff pulled
over to the side of the road. He found that all four tires
appeared to be in working order. Assum ng that the deal ership
woul d be cl osed by then, M. Atchole decided it was too late to
turn back. He decided to drive honme slowy and report the
probl emthe next day. He also alleges that he experienced sone
difficulty getting the car to restart. The next day, Plaintiff
slowly drove the vehicle to work w thout incident. When he
attempted to drive home after his shift, the car refused to
start. Plaintiff’s co-worker then tried to junp start the
vehicl e using a conpany van, but was unsuccessful.

After notifying Defendant SSI of the problems he was
experiencing, M. Atchole was told to contact a tow ng conpany
and have the car brought back to the dealership. Plaintiff also
claims that Defendant SSI's sales representative, after

all egedly conferring with his manager, prom sed to give him a



new Montero Sport as a replacenent for the defective Di amante.
Consequently, Plaintiff rode wth the tow truck to the
deal ership, was given a car on loan for the weekend, and
all egedly was told to return several days later to obtain his
repl acenment vehicle. Upon his return to the dealership,
Plaintiff was told that the D amante had been repaired and that
he would not be given a replacenent vehicle free of cost.
Plaintiff refused to retake possession of the repaired D amant e,
stating that he had | ost confidence in the vehicle and did not
consider it to be sufficiently reliable for use as a famly car.

On Decenber 4, 2003, Plaintiff filed suit alleging that
Def endant SSI, through a series of fraudulent acts and
nm srepresentations surrounding the purchase the autonobile,
commtted violations of the Magnuson-Mdss Warranty Act (counts
| and 11) and Maryl and’ s Consuner Protection Act (counts Ill and
V), breach of contract (count V) and fraud (count VI). I n
count VII of the conplaint, Plaintiff alleges that Defendant
MMCA , as hol der of an Installnment Contract (“Contract”) entered
into between Plaintiff and SSI, is derivatively liable for each
of the clains asserted against SSI in counts | through VI,
pursuant to a regulation developed by the Federal Trade

Comm ssion (FTC) known as the FTC Hol der Rule. See 16 C.F. R 8



433.2.1 On February 3, 2005, Defendants filed the i nstant notion

for summary judgnment on the federal Magnuson-Mss Warranty Act

claims (counts | and 11), and the breach of contract claim
(count V). For the followng reasons, the notion wll be
granted as to counts | and |1, but denied as to count V.

1. Standard of Review

It is well established that a notion for summary judgnent
will be granted only if there exists no genuine issue as to any
mat eri al fact and the noving party is entitled to judgnment as a
matter of | aw. See Fed.R Civ.P. 56(c); Anderson v. Liberty
Lobby, Inc., 477 U S. 242, 250 (1986); Cel otex Corp. v. Catrett,
477 U.S. 317, 322 (1986). In other words, if there clearly
exi st factual issues “that properly can be resolved only by a
finder of fact because they may reasonably be resolved in favor
of either party,” then summary judgnent 1is inappropriate.
Anderson, 477 U.S. at 250; see also PulliamInv. Co. v. Caneo

Properties, 810 F.2d 1282, 1286 (4" Cir. 1987); Morrison v.

1 On January 22, 2004, MMCA filed a notion to dism ss counts
| through VI to the extent that the damages sought by Plaintiff
exceeded the anount paid under the Contract. That sane day,
MMCA also filed its answer to Plaintiff’s conpl aint and asserted
therein a counterclaim against Plaintiff for the deficiency
bal ance it alleged it was owed as hol der of the Contract. On
June 1, 2004, this court granted MMCA's notion to dismss,
thereby limting Plaintiff’s clainms against MMCA to the anount
Plaintiff paid under the Installnent Contract (%$4,000.00). See

Papers 19, 20.



Ni ssan Motor Co., 601 F.2d 139, 141 (4" Cir. 1987). The noving
party bears the burden of show ng that there is no genuine i ssue
as to any material fact and that he is entitled to judgnent as
a matter of law. See Fed.R Civ.P. 56(c); Catawba Indian Tribe
of South Carolina v. State of S.C., 978 F.2d 1334, 1339 (4" Cir.

1992), cert. denied, 507 U S. 972 (1993).

When ruling on a notion for summary judgnent, the court nust
construe the facts alleged in the |light nost favorable to the

party opposing the notion. See United States v. Diebold, 369
U.S. 654, 655 (1962); G Il v. Rollins Protective Servs. Co., 773

F.2d 592, 595 (4'" Cir. 1985). A party who bears the burden of
proof on a particular claimnmust factually support each el ement

of his or her claim “[A] conplete failure of proof concerning

an essential element . . . necessarily renders all other facts
immaterial.” Celotex Corp., 477 U.S. at 323. Thus, on those
i ssues on which the nonmoving party will have the burden of

proof, it is his or her responsibility to confront the notion
for sunmary judgnment with an affidavit or other sim |l ar evidence
in order to show the existence of a genuine issue for trial

See Anderson, 477 U.S. at 256; Celotex Corp., 477 U.S. at 324.
However, “[a] mere scintilla of evidence in support of the

nonnmovant’s position will not defeat a nmotion for sunmary



judgment.” Detrick v. Panalpina, Inc., 108 F.3d 529, 536 (4th
Cir.), cert. denied, 522 US. 810 (1997). There nust be

“sufficient evidence favoring the nonnoving party for a jury to
return a verdict for that party. If the evidence is nerely

colorable, or is not significantly probative, sunmary judgnment

may be granted.” Anderson, 477 U.S. at 249-50 (citations
om tted).
I11. Analysis

A. Magnuson- Mbss Breach of Inmplied Warranty (Count 1)

Def endants first nove for partial summry judgnent wth
respect to Count | of the conplaint, alleging a violation of the
implied warranty provisions of the Magnuson-Moss Warranty Act
(MVWW). 15 U.S.C. 8 2310 (1998). Defendants contend, and the
court agrees, that as a matter of law SSI was not given a
reasonabl e opportunity to remedy any defects present in the
vehi cl e.

Pursuant to 8 2310(e) of the MWW, no action for breach of
express or inplied warranty may be brought under the act “unless
the person obligated wunder the warranty...is afforded a
reasonabl e opportunity to cure such failure to conply.” The
guestion of whether a seller has been granted a sufficient
opportunity to remedy a defect is ordinarily one for the finder

of fact. Abele v. Bayliner Marine Corp., 11 F.Supp.2d 955, 961



(N.D. Ohio 1997). However, “if the evidence before the court is
such that a reasonable jury could not return a verdict for the
nonmovant, then summary judgnment is appropriate.” Tucker v. Agua
Yacht Harbor Corp., 749 F.Supp. 142, 146 (N.D.Mss. 1990)
(citing Anderson, 477 U.S. at 248), aff’'d, 953 F.2d 643 (5" Cir.
1992) (tabl e).

A seller’s right to cure under the MWA is not unlimted.
A seller “does not have an unlimted time for the performance of
the obligation to replace and repair parts.” Orange Mtors of
Coral Gables, Inc. v. Dade County Dairies, Inc., 258 So.2d 319,
320-21 (Fla.Dist.Ct.App. 1972). Furt hernore, the buyer is not
bound to permt a seller to “tinker wth the article
indefinitely in the hope that it my ultimtely be mde to
conply with the warranty.” | d. However, a nunmber of courts
have held that a seller is entitled to at Ileast two
opportunities to remedy a nonconform ng good under the federal
warranty statute. Abele, 11 F. Supp.2d at 962; see al so, Tucker,
749 F. Supp. at 147; Pratt v. W nnebago I ndus., Inc., 463 F. Supp.
709, 714 (WD.Pa. 1979). The phrase “reasonabl e opportunity to
cure” nmust nmean that the seller has a practical opportunity to
repair or replace defective parts of a contracted-for product.
As noted by the court in Abele, “[l]iability has been found only
wher e t he product contai ned nunerous, serious defects, and t hose

7



def ects went unrepaired despite repeated attenpts by the seller
to repair them” 11 F. Supp.2d at 962.

For exanple, in Mlicevic v. Jones, 402 F.3d 912 (9" Cir
2004), a violation of MWA was found where the car purchased by
the plaintiff exhibited a nunber of aesthetic and nechanica
defects from day one, in response to which the autonobile was
subject to repair in excess of four tinmes and spent a cunul ative
total of 55 days at the dealer’s repair shop in the first
several nonths. 1In contrast, in Abele, 11 F. Supp.2d at 959, the
court found that the plaintiff’'s refusal to test his boat after
t he defendant replaced the engine for the second tinme defeated
his clai munder the MWA. See al so Tucker, 749 F.Supp. at 147
(finding that the defendant nmanufacturer was not given a
sufficient opportunity to cure piston defects before buyer fil ed
suit where the defendant had attenpted to repair the engine for
a second tinme and tinmely repairs were ongoi ng).

Here, it is undisputed that Plaintiff failed to provide
Def endants with even a single opportunity to repair the
nonconformties present in the autonobile. Although Defendant
SSI carried out tinely repairs and represented to Plaintiff that
his vehicle was in working order, Plaintiff refused to retake
possessi on of the car. Paper 43, Ex. 1 at 31-33. Plaintiff did

not hire a mechanic to inspect the autonobile, nor did he test



it himself to determ ne whether the repairs had been effective.
ld. at 37. Indeed, Plaintiff admtted that he did not |earn the
nature or extent of the autonobile s defects before attenpting
to revoke his acceptance, and that he would not have accepted
any cure short of replacenent of the entire autonpbile. 1d. at
31-32.

Contrary to Plaintiff’s contention, a seller is not
automatically required to provide a repl acement product in order
to effect an adequate cure. This fact is denonstrated by such
cases as Abele and Tucker, where the plaintiffs were required
to permt repair of the yachts they had originally purchased
despite significant and undi sputed engi ne damage. Simlarly, in
Champi on Ford Sales, Inc. v. Levine, 49 M. App. 547, 563, 433
A.2d 1218, 1227 (1981), the court relied on the fact that the
plaintiffs were willing to accept a factory replacenent engine
in holding that the plaintiff had afforded the sellers a
sati sfactory opportunity to cure under the MWWA. Furthernore,
t he extent of the engine’s nonconformties were well docunented
and severe, giving the court an adequate basis to determ ne t hat
the only form of cure proposed by the dealer would be clearly
i nadequat e. Id. at 556, 433 A 2d at 1224. Here, it is
undi sputed that Plaintiff had no know edge of the nature of the

supposed defects, that he refused to retake the car after SSI



had represented that it had been fully repaired, and that he
adm tted he woul d accept no cure short of a replacenent vehicle.
See Paper 43, Ex. 1 at 31-33, 37.

Lastly, Plaintiff alleges that the mechanical difficulties
he experienced caused himto | ose confidence in the integrity
and reliability of the vehicle. However, a buyer’s “shaken
faith” in a product, standing al one, has not been recogni zed as
an exception to the right to cure in federal case |aw. 1
Barkley Clark and Christopher Smth, The Law of Product
Warranties 87:15 (2004). By refusing to inspect or test the
vehicle to determ ne whether the proffered cure was adequate,
Plaintiff has failed to denonstrate a triable issue of fact as
to whet her Defendant SSI was given a sufficient opportunity to
cure. As the MWA explicitly precludes an action from being
brought “unless [SSI] is afforded a reasonable opportunity to
cure,” and it is undisputed that no such opportunity was given,
Def endants are entitled to sunmary judgnment with respect to
Plaintiff’s federal breach of inplied warranty claim

B. Magnuson- Moss Mandatory Warranty Disclosures (Count

1)
Def endants next challenge Plaintiff’'s ability to present a
triable issue of fact as to Count Il of the conplaint, which

alleges a failure to disclose the ternms of a witten warranty

10



under 15 U.S.C. 8§ 2302. This section generally requires “any
warrantor warranting a consuner product to a consunmer by neans
of a witten warranty to fully and conspicuously disclose in
sinple and readily understood | anguage the ternms and conditions
of such warranty.” 15 U. S.C. 8§ 2302(a).? Furthernore, the terns
of any witten warranty on a consuner product “nust be made
avai l abl e to the consunmer (or prospective consumer) prior to the
sale of the product to him” 1d. § 2302(b)(1)(A).

Plaintiff contends t hat Def endant SSI viol ated t hi s mandat ed
pre-sale availability of warranty ternms by selling him an
aut onobil e subject to a witten warranty, and failing to present
its ternms and conditions pursuant to the requirenments of the
MWMA and acconpanying FTC regul ati ons. Whi | e Defendants, at
this stage, do not contest the Plaintiff’s factual allegations
in Count 1Il, they argue that he has failed to show any
relati onship between the failure adequately to disclose
warranty ternms pursuant to 8 2302 and the damages al |l eged.

It is inportant to note that, while the statute provides a
set of binding requirenents governing the contents and
di scl osure of warranties, 8§ 2302 does not expressly contain an

i ndependent private right of action or provision for statutory

2Pur suant to 8§ 2302(b)(1)(A), the Act’'s specific disclosure
requi renments have been promulgated by the Federal Trade
Commission in 16 CF. R § 702.3.
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danmages. Plaintiff has not cited any case law to support the
proposition that a violation of 8§ 2302 or its acconpanying
regul ati ons should automatically entitle a buyer to exenplary or
ot her damages. Rather, private enforcenent of this and all other
provi sions of the MWA is governed by 8 2310(d), which states in
pertinent part that “a consunmer who is damged by the failure of
a supplier, warrantor, or service contractor to conply with any
obligation under this chapter . . . may bring suit for damages
and other legal or equitable relief.” Thus, in order to claim
nmonetary relief under this section, Plaintiff is required to
show that he has sustai ned actual damage, proximately caused by
Def endant SSI’'s failure to disclose the ternms of the warranty in
accordance with the MWA.

Plaintiff has failed to nmeet this burden. Plaintiff alleges
in his conplaint that he was “harned and suffered damages as a
direct and proximate result” of Defendants’ violation of § 2302
of the MWW, and seeks “the full anmount of his actual danmages,
in an anount to be proven at trial, plus interest, costs,
attorney fees, and all such further relief as the court deens
just and proper” wunder Count II. Paper 1, ¢ 55. He al so
asserts in the conplaint that the mandated pre-sale disclosure
of warranty terns is essential to achieving the objectives of

the MWW, “so consunmers can determ ne whet her they are receiving

12



adequate warranty coverage, whether the product is worth its
price, and to give consuners a neani ngful opportunity to shop
for a better warranty.” Id.,  53. Despite these allegations,
Plaintiff has failed to present any facts tending to show that
he suffered harm as a result of anything other than nechani cal
mal functions in the vehicle purchased from SS|.?3

Plaintiff’s response to Defendants’ second interrogatory,
requesting that he “item ze and show how [ he] cal cul ate[d] any
damages clainmed . . . in this action, whether economc, non-

econom c, punitive or other,” also lacks any reference to any
harms caused by the failure to disclose the warranty terns in
advance of the sale. Paper 43, Ex. 2 at b5-8. The harns
menti oned, including | oss of enjoynent of a new autonobile and
| oss of amobunts tendered for the vehicle, anong others, are not
causally related to the alleged violation of § 2302. I n sum
Plaintiff has put forth no evidence, much | ess raised a genui ne

factual dispute, as to an essential elenment of the claimfor

danages advanced in Count Il1. See Celotex Corp., 477 U S. at

3During his deposition, Plaintiff testifiedto harmstenmm ng
fromthe | oss of a job opportunity with the Postal Service, | ost
wages from mssing woirk as a result of the car’s
nonconformties, damage to his credit rating, and enotiona
distress due to his inability to provide his famly with the
conveni ence of a reliable autonobile. See Paper 43, exhibit 1 at

37; Paper 45, exhibit B at 40.

13



323. Therefore, Defendants’ nmotion for summary judgnent as to
Count Il will be granted.?*

C. State Law Breach of Contract (Count V)

Finally, Defendants nove for sunmary judgment with respect
to Plaintiff’s breach of contract claim Defendants assert that
“there are no breaches of contract all eged other than the breach
of inplied warranties.” Paper 43 at 7. This position is
contradicted by both Plaintiff’s conplaint, see Paper 1, 11
71-79, and by his opposition brief, see Paper 45 at 10, where he
also contends that SSI msrepresented the ternms of the
contractual agreenment and breached the contract by failing to
sell the Plaintiff a car that was actually new.

Mor eover, although Defendants argue that they are entitled
to an opportunity to cure under state law, the law in Maryl and
on this question is unsettled as explained by the Court of
Speci al Appeals in Levine. Under the Uniform Commercial Code
(UCC), a seller is expressly granted the right to cure when a
buyer rejects goods as nonconform ng. M. Code Ann., Com Law
§ 2-508 (2002). However, the UCC does not expressly grant this

ri ght when a buyer revokes acceptance pursuant to 8§ 2-608. A

“Plaintiff states that he has still not received the
warranty. |If he intends to bring an action seeking to obtain a
copy of the warranty, he should anmend his conplaint to so state.

14



right of cure may reasonably be inferred where a buyer accepts
nonconform ng goods with the expectation that they wll be
seasonably cured. \Whether a “general right to cure, applicable
where a buyer accepts w thout know edge of a nonconformty and
t hus without the expectation that it will be cured, is also to
be inferred, has been the subject of considerable dispute and
t he decisions are in conflict.” Levine, 49 M. App. at 552-53,
433 A.2d at 1222. Conpare Werner v. Montana, 117 N.H 721, 731,
378 A.2d 1130, 1136 (1977) (seller does not have a right to cure
where t he buyer revokes acceptance), with Conte v. Dwan Lincol n-
Mercury, Inc., 172 Conn. 112, 374 A .2d 144 (1976) (court found
that the seller has a right to cure, and cited to §8 2-508 as
aut hority).

I n Levine, the Court of Special Appeals found it unnecessary
to deci de whether to recognize a general right to cure under 8§
2-608. Id. at 553, 433 A 2d at 1222. The court recogni zed the
earlier Court of Appeals decision in Lynx, Inc. v. Ordnance
Products, Inc., 273 M. 1, 15, 327 A 2d 502, 513 (1974), stating
in dicta that a buyer cannot revoke his acceptance if, follow ng
accept ance, the seller in fact seasonably cured the
nonconformty, but concluded that Lynx did not fully answer the

guestion. Levine has not been overturned, and the i ssue has not

15



been revisited since. Although Defendants argue that they are
entitled to an opportunity to cure under 8 2-508, the instant
case is plainly governed by §8 2-608(1)(B), and is infornmed by
Levine. In marked contrast to a seasoned buyer rejecting tender
of inperfect goods, Plaintiff accepted the vehicle w thout
know edge of its defects, due to the “practical inpossibility”
of discovering them before taking possession. Levi ne, 49
Md. App. at 552, 433 A . 2d at 1221. Plaintiff’s revocati on of
acceptance was also tinely in that it took place within one week
of purchasing the vehicle. Paper 45 at 3.

At this juncture, Maryland law is not sufficiently defined
on this point to allow this court to find as a matter of |aw
that the Defendants are entitled to an opportunity to cure under
8§ 2-608. As the proceedi ngs devel op, should it become necessary
to decide the issue, this court will consider certifying the
guestion to the Court of Appeals of Maryl and. See M. Code
Ann., Cts. & Jud. Proc., 8 12-603 (permtting the Maryl and Court
of Appeals to answer a question of law certified to it by a
court of the United States). Def endants al so contend that
Plaintiff cannot claim damages resulting from any potenti al
breach, because he failed to retake possession of the vehicle.
Paper 45 at 7. This argunent is circular, however, as it rests

upon the presunption that Defendants were entitled to an
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opportunity to cure. Accordi ngly, Defendants’ notion for
sunmary judgnment as to Count V of the conplaint is denied.
| V. Concl usion

For the foregoing reasons, the nmotion for partial sunmary
judgnment will be granted as to Counts | and |1, and denied as to

Count V. A separate Order will follow

/sl
DEBORAH K. CHASANOW
United States District Judge

July 27, 2005
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